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FINAL ORDER

THIS MATTER having come to be heard before the bigGControl Commission of the
State of lllinois (hereinafter “the State Commisgjoupon the appeal of Timbuktu Saloon, Inc.
Appellant, (hereinafter “Timbuktu”) the State Conssion being otherwise fully informed and a

majority of its members do hereby state the folloyvi

Procedural History

The Decatur Liquor Control Commission (“Decé&tussued a Notice of Hearing to
Timbuktu on November 30, 2020. The charges coathin the Notice alleged principally that
Timbuktu violated Sections 37(H) and 37(l) of Clead2 of the Decatur City Code. A hearing
was held on December 2, 2020, before Decatur Ligimmtrol Commissioner Pat McDaniel
(“Decatur Commissioner”). At the end of the hegrithe Decatur Commissioner found Timbuktu

failed to comply with Section 37(H) and 37(l) of &ter 52 of the Decatur City Code and



suspended Timbuktu’s liquor license for thirty (8@ys. Timbuktu filed an appeal with the State

Commission on December 7, 2020. Designated Conones from the State Commission held

an on the record appeal hearing and heard orafregis from both parties on July 29, 2021, via

a remote audio and video conference. A quorurh®fState Commissioners reviewed the entire

record and deliberated on the matter at the AubBise021, State Commission meeting.

Decision
On August 18, 2021, the State Commission AFFIRME® Decatur decision to suspend
Timbuktu’s liquor license for thirty (30) days fawiolation of Section 37(H) and (1) of the Decatur
City Code.
Findings
Facts related to the Decatur suspension of Timbsiktense are not contested and are as
follows:

1. On or about August 3, 2020, Decatur amended it laguor ordinance and adopted Section
37.

2. The ordinance amendment complied with all requimr@sef procedural due process necessary
to make such an amendment by, inter alia, providiotice to the public and the opportunity
to be heard.

3. Section 37 placed nine (9) requirements on rataiblr license holders which were identified
by subsections (A) through (I).

4. Decatur alleged that Timbuktu violated subsectipt)sand (1) of Section 37.

5. Subsection (H) states: "Licensees shall be prdidrom allowing persons to congregate on

licensed premises in a number greater than alloledyuidelines set forth in lllinois



Department of Public Health and the lllinois Depaht of Commerce and Economic
Opportunity guidelines."Amended Decatur Ordinance No. 2020-122, Augusd30)2

6. Subsection (I) states: "Licensees shall be reduinefollow all guidelines set forth by the
lllinois Department of Commerce and Economic Oppaty for Restaurant and Bar
establishment Safety Guidelines not otherwise §pally set forth." Id.

7. In its Notice of Hearing, Decatur alleged Timbukialated Subsections (H) and (I) and the
incorporated "Resurgence Mitigations guidelinedath by the lllinois Department of Public
Health and the lllinois Department of Commerce &wbnomic Opportunity pursuant to
Executive Order 2020-67 issued by the GovernohefState of lllinois, to wit, allowing or
providing indoor service, allowing or providing erhg or seating at the bar.Notice of
Hearing, November 30, 2020, p. 1.

8. Counsels for Decatur and Timbuktu stipulated thatfacts related to "allowing or providing
indoor service, allowing or providing ordering easing at the bar” occurring within Timbuktu
were substantially similar to the facts establisimed similar case held prior to the Timbuktu
hearing. (Re: Variety Liquors., d/b/a Bourbon BarBar & Grill, December 2, 2020).
Timbuktu Transcript p. 2.

9. In the Variety Liquors matter, a Decatur law en@ment officer testified that he arrived at
Variety Liquors and "[o]bserved several patrongirgt at the bar and at tables with the
beverages in front of them¥Yariety Liquors, Local Transcript, p. 8.

10.In the Variety Liquors matter, the Decatur law enément officer testified as follows:

"Yeah, | asked [the licensee] if she understoodjiiidelines and the ordinances, and she

said she did. | asked her if she was willing tmsel service down inside, and she said she
was not."Id.



11.In the Variety Liquors matter, a second Decatur ¢émfiorcement officer testified he observed
“approximately 14 customers inside the businessinking beverages” on November 30,
2020. Id., at pp. 21-22
12. At the end of the Timbuktu hearing, the local Cossioner asked the Timbuktu representative
if he would continue to operate his business byvalig customers to conduct indoor dining
and drinking. The representative for Timbuktuedathat they would continue to be open. Per
the transcript:
Commissioner: Again | ask when you leave hereyau going to allow inside dining?
Mr. Conaway: Yes.
Mr. Gilbert: We have to.
Timbuktu Transcript, pp. 4-7.
13.Included in the "Mitigation Requirements" for llbis Department of Commerce and
Economic Opportunity ("DCEO") "Resurgence Mitigaisy' "Bars" were not permitted to
have "indoor service" and "Restaurants” were noifted to have "indoor dining or bar
service." Decatur Exhibit 3, p. 1.
14.The DCEO Mitigation Requirements were requiredigyltlinois Governor’'s Executive Order
in Response to COVID-19 (Executive Order 2020-6¢toBer 30, 2020) which instituted
"public health restrictions and mitigations” folinbis Region 6 which includes Decatur's
Macon County.Decatur Exhibit 2, p. 2.
15. Executive Order 2020-67 went into effect on Novenihe020, requiring "All restaurants and

bars in the region must suspend indoor on-prentisesumption.”ld.



16.The lllinois Governor's authority to issue execeatorders in extraordinary circumstances like
a global pandemic is authorized by Sections 7(18),77(9), and 7(12) of the lllinois
Emergency Management Act, 20 ILCS 3305 ("IEMA Act")

17. The lllinois Governor's authority to issue execeatorders, including Executive Order 2020-
67, pursuant to the IEMA Act has been adjudicatethhbltiple courts of law to be a necessary
and valid exercise of the Governor's emergencyaaiiyh See Fox Fire Tavern, LLC v.
Pritzker, 2020 IL App (2d) 200623, 161 N.E.3d 11810 Ill. App. LEXIS 767, 443 lll. Dec.
538.

Conclusions
Section 7-9 of the Liquor Control Act of 1934 (“tAet”) places the statutory responsibility
to hear appeals from final orders entered by Ldaguor Commissioners on the State

Commission.235 ILCS 5/7-9. If the county board, city council, or board ofidtees of the

associated jurisdiction has adopted a resolutignireg the review of an order to be conducted

on the record, the State Commission will conduct@mthe Record” review of the official record
of proceedings before the Local Liquor Commissitth. The State Commission may only review
the evidence found in the official record. Id. eThecatur City Code requires that decisions of

Decatur Commission be reviewed by the State Comomiss the record.Decatur Resolution,

No. 2516. Accordingly, the State Commission will only rewighe evidence as found in the

official record.

In reviewing the propriety of the order or actidrttee local liquor control commissioner,
the lllinois Liquor Control Commission shall consrdhe following questions:
(a) Whether the local liquor control commissionas Iproceeded in the manner provided

by law;



(b) Whether the order is supported by the findings;

(c) Whether the findings are supported by substhetiidence in the light of the whole
record. 235 ILCS 5/7-9.

The lllinois Appellate Court has provided guidarnbat this Commission’s duty is to

determine whether local agency abused its diseretimehler v. lllinois Liguor Control Comm'n,

405 IIl. App. 3d 1071, 1080, {2 District 2010). “Such review mandated assessmoérihe
discretion used by the local authority, stating ffjae functions of the State commission, then, in
conducting a review on the record of license susiperproceedings before a local liquor control
commissioner is to consider whether the local cossianer committed an abuse of discretion.”
Id.

A. Whether the local liquor control commissioner has proceeded in the manner

provided by law.

Decatur proceeded in a “manner provided by law'abse it provided Timbuktu with due
process required by law prior to imposing a thaay suspension of Timbuktu’s liquor license.
Decatur gave Timbuktu required notice of the chsrge opportunity to be represented by
counsel, an opportunity to prepare a defense, @l & opportunity to change its behavior prior
to the imposition of the thirty-day suspension. rtaver, Decatur relied on a duly enacted
ordinance as the foundation of the charges againgiuktu.

Timbuktu’s basis for this appeal is: 1) The Decaiinance, Section 37 (H) and (I) of the
Chapter 52 of the Decatur City Code (hereafter ti8ac37”), is impermissibly vague and; 2)

Decatur is circumventing the exclusive jurisdictiointhe lllinois Department of Public Health

which has the sole jurisdiction to close eating anidking establishments for public health



reasons. The State Commission has reviewed thenargs of counsel and has determined that
Decatur has proceeded in a manner provided by law.

1. Section 37 is of the Decatur City Code is ngieémmissibly vague.

Section 37 of the Decatur City Code is not impesibly vague. A statute or ordinance is
vague if it either (1) fails to provide people oflmary intelligence a reasonable opportunity to
understand what conduct it prohibits, or (2) auttes or encourages arbitrary and discriminatory

enforcement.City of Chicago v. Pooh Bah Enterprises, [ri224 1ll. 2d 390, 441-42, 865 N.E.2d

133, 309 Ill. Dec. 770 (2006).

The capacity and safety limits established by $ac87 are not impermissibly vague
because they provided the licensee with a plaiguage option and, thus, a “reasonable
opportunity to understand” the requirements of@wowernor’'s Executive Order. Subsection (H)
of Section 37 states: "Licensees shall be praddbftom allowing persons to congregate on
licensed premises in a number greater than alldweglidelines set forth in lllinois Department
of Public Health and the lllinois Department of Guerce and Economic Opportunity guidelines.”
Amended Decatur Ordinance No. 2020-122, AugusD302 Subsection (I) states: "Licensees
shall be required to follow all guidelines set foliy the lllinois Department of Commerce and
Economic Opportunity (“DCEQ”) for Restaurant andr Bstablishment Safety Guidelines not
otherwise specifically set forth.Id. Therefore, instead of referencing a legal docuntiketthe
Governor’s Executive Order to convey the capaaity safety restrictions for bars and restaurants,
Decatur offered licensees the simplified and plaimtitten guidelines published by the agency
responsible for communicating the Governor’'s ExeeudDrders. In its guidelines, DCEO plainly
states for “Bars” that “No indoor service” is pettad. Decatur Exhibit 3. For “Restaurants,”

DCEO guidance plainly states, “No indoor diningbar service.”ld. Such provisions are easily



referenced, plainly stated, and provide “reasonablgortunity to understand” the capacity and
safety restrictions.

The fact that Section 37’s restrictions change il changing Executive Orders over
time does not make the ordinance impermissibly gagds required by law, Executive Orders
imposed pursuant to the pandemic resulting ingispansion of indoor dining and drinking service
cannot extend beyond a thirty-day period. If alardinance is tied to such an Executive Order,
then, by design, the capacity and safety restristiare likely to change over time. In fact, the
capacity and safety restrictions required by theve®wor's Executive Order were tied to the
COVID-19 positivity rates which fluctuated dailyJnless the Decatur City Council planned to
meet and pass a new ordinance every time therewhange in the positivity rate or Executive
Order, there was an expectation that the capanitysafety restrictions imposed by Section 37
would be different at different stages of the pamnide It seems reasonable that a person reading
the Decatur ordinance would understand the fluzinatinherent in pandemic-related orders and
easily reference the DCEO website to know if thgiB® 6 capacity and safety restrictions in bars
and restaurants had changed with the changingiytysitates. Fluctuations in the substantive
provisions of Section 37 do not necessarily makeotidinance vague.

Furthermore, to determine whether a person hadsorable opportunity to understand
the prohibited conduct of Section 37, the ordinameest be read in the context of the pandemic
and how likely a bar or restaurant holder wouldenemderstood the restrictions at that time. It
would be difficult to imagine that a reasonablesperowning a Decatur restaurant or bar would
not have known that the Executive Orders issuethéyllinois Governor in November 2020 were
suspending indoor eating and drinking service.th&ttime, Executive Orders were suspending

indoor dining and drinking throughout the entirat8t At the time of the violation against



Timbuktu, indoor capacity restrictions were seteoz not a more elusive calculation based on a
percentage of the overall capacity. In this cdger some reason, Timbuktu had ignored most of

the media coverage at the time and truly did nawkit could not permit any person to consume

food or beverages inside its bar or restaurantDé@atur ordinance made it easy for them to find
out by directing it to the DCEO website for guidanc

Evidence that Sections 37 was not vague is Timbsikinderstanding that they were

violating the law but choose to continue to opefatets business to survive as they claim. In the
Variety Liquors case (Facts stipulated to by Timtoukere “identical to those in Variety Liquors
with de minimis exceptions.Timbuktu Transcript, p. .Decatur law enforcement testified as
follows:

Q. Okay. Can you describe the contents of youversation with [licensee]?

A. Yeah, | asked her if she understood the guidsliand the ordinances, and she said
she did. | asked her if she was willing to closevice down inside, and she said
she was not.

Variety Liquors Transcript, p. 8In fact, even after it was clear that Timbuktu kivagly violated
Section 37, the Decatur Commissioner gave Timbaktither opportunity to comply by asking if
Timbuktu intended to remain open. Per the record:
Commissioner: Again, | ask when you leave here,yau going to allow inside
dining?
Mr. Conaway: Yes.
Mr. Gilbert: We have to.”
Timbuktu Transcript, p. 7lt is clear, therefore, that the ordinance wasvagiue to the owners of

Timbuktu. They clearly understood that they weod permitted to allow indoor dining and



drinking and were given an opportunity to changsrtbehavior. The difficulty experienced by
Timbuktu was not that they didn’'t know the law bather what compliance would do to their
business. Timbuktu was faced with an inordinatéfficult choice of shutting down its indoor
dining and drinking business or face a penaltytwitbstanding the difficult circumstances under
which Timbuktu was placed, the fact that they usttexd the law and choose to violate it is
evidence that the ordinance was not vague.

As to the second test of vagueness, nothing inréerd establishes that Section 37
“authorize[d] or encourage[d] arbitrary and disdriatory enforcement” of Decatur licensees. As
mentioned, the record in this case is nearly idahto the record in the Variety Liquors case which
is evidence that Decatur enforced the law agaitistrdousinesses allowing indoor dining and
drinking service. This suggests that enforcemérnh® indoor dining and drinking restrictions
was not discriminatory. Furthermore, Timbuktu damt raise any argument that it was the target
of selective enforcement of Section 37. Althoughin the record, a reasonable inference might
be drawn that Timbuktu was held accountable fawahg indoor drinking and dining because
other Decatur competitors who were closed compthioeDecatur that Timbuktu was open in
violation of Section 37. Whether such an infereisdeue does not change the fact that the record
does not reflect any evidence that the languageSedtion 37 promoted “arbitrary and
discriminatory enforcement” of the law against Dacdéiquor license holders.

For the above stated reasons, Section 37 is mu@rmissibly vague, and Decatur offered
Timbuktu sufficient due process to understandasponsibilities under the law.

2. Case law has reqularly affirmed the lllinois ®mor’'s executive authority pursuant to

the IEMA Act as a valid basis to restrict many feraf activity including public indoor

dining and drinking in order to control the spreddCOVID-19.

10



Timbuktu alleges that Decatur improperly relied ttve lllinois Governor's Executive
Authority to suspend public indoor dining and dimk activities in Decatur because the lllinois
Department of Public Health has sole jurisdictiorrosuch matters. Because this question relates
to the constitutional authority of the Governor aenthe lllinois Emergency Management Agency
Act (“IEMA Act”), the State Commission defers toettState and Federal Court systems to
determine if the Governor’'s Executive Orders reldtethe pandemic and the suspension of indoor
dining and drinking in Executive Order 2020-67 umstitutionally encroached on the authority of
the lllinois Department of Public Health.

With that, however, both the State and Federaltsdwave thus far definitively ruled that
the lllinois Governor has authority under the IEMMt to take all necessary executive and
emergency action to control the spread of the COWDvirus. Such authority has been
adjudicated by courts as necessary because ofgbaay in controlling the spread of COVID-19
even when such an emergency authority affects bBpeaetigious, and assembly rights. An
overwhelming number of State and Federal decisih@v& supported the reasonable use of the
Governor’s Executive Order under the IEMA Act twili the spread of COVID-19. Some cases
supporting the Governor’s Executive Order authaaity cited here:

o Fox Fire Tavern, LLC v. Pritzker, 2020 IL App (2800623, 161 N.E.3d 1190,

2020 Ill. App. LEXIS 767, 443 lll. Dec. 538.

0 Nowlin v. Pritzker, 2021 U.S. Dist. LEXIS 29403,Z20WL 669333.

o Elim Romanian Pentecostal Church v. Pritzker, 96241, 2020 U.S. App.

LEXIS 18862, 2020 WL 3249062.

o Cassell v. Snyders, 458 F. Supp. 3d 981, 2020 Dis$. LEXIS 77512, 2020 WL

2112374.

11



o Vill. of Orland Park v. Pritzker, 475 F. Supp. 3863 2020 U.S. Dist. LEXIS

136833, 2020 WL 4430577.

o lll. Republican Party v. Pritzker, 973 F.3d 7602QW.S. App. LEXIS 28118, 2020

WL 5246656.

The State Commission defers to the Federal and Stairts for constitutional rulings on specific
matters but because the courts have regularly dghel Governor’'s Executive Order authority
related to COVID-19 directives, Timbuktu’s argumehat the lllinois Department of Public
Health has the sole authority to suspend indodndiand drinking is not persuasive.

B. Whether theorder issupported by thefindings

In reviewing whether the order is supported by fihdings, this Commission analyzes
whether the findings contained within the local@rdonstitute grounds to suspend the license.
Upon review, an agency's findings of fact are beloe prima facie true and correct, and they must

be affirmed unless the court concludes that theyagainst the manifest weight of the evidence.”

Daley v. El Flanboyan Corp., 321 Ill. App. 3d 68, 715 Dist. 2001). We take guidance from
Administrative Review Law jurisprudence. We linutr review towhether the local liquor
commissioner’s order contained factual findingg gwpport the imposed sanction.

The order contains sufficient findings of fact aswhclusions of law from which to base
the ultimate decision. The record is clear thatficts in this matter are not contested. A Decatu
law enforcement officer visited Timbuktu on or abblevember 20, 2020, and “[o]bserved several
patrons sitting at the bar and at tables with #heebages in front of them.” A second Decatur law
enforcement observed “approximately 14 customesisiénthe business” “drinking beverages” on

November 30, 2020Variety Liquors Transcript, p. 21-22Zl'hese actions were clearly in violation

12



of the lllinois Governor’'s Executive Order 2020-6Ad Section 37 of the Decatur ordinance.

Therefore, the findings set forward sufficient faby which a decision could be reached.

C. Whether the findings are supported by substantial evidence in the light of the

wholerecord.

Finally, this Commission must review whether thedfhgs are supported by substantial
evidence in the light of the whole record. We hibldt findings related to the 30-day suspension
of Timbuktu’s liquor license are supported by sahsal evidence in light of the whole record.

The lllinois Appellate Court has ruled that, asaiewing body, the issue is not whether
the reviewing court would decide upon a more lenpanalty were it initially to determine the
appropriate discipline, but rather, in view of tieumstances, whether this court can say that the
commission, in opting for a particular penalty,eactinreasonably or arbitrarily or selected a type

of discipline unrelated to the needs of the comimis®r statute._Jacquelyn's Lounge, Inc. v.

License Appeal Comm'n of City of Chicago, 277 Alpp. 3d 959, 966, f1Dist. 1996).

The Decatur Commission’s decision to suspend Tirmbsikicense for 30 days was not
unreasonable or arbitrary and is supported by eciglén the record. Again, the facts in the case
are not contested. Timbuktu is a bar/restaurashinaas offering indoor dining and drinking inside
its licensed premises on or about November 20, 2820 November 30, 2020. This act was in
violation of Section 37 of the Decatur City Codelaltinois Governor Executive Order 2020-67.
Allowing congregations inside an eating or drinkiegtablishment ignored the public health
warnings which formed the basis of the lllinois ®ovwor’'s Executive Order to prohibit such
congregations. Especially at a time prior to thalability of vaccines, allowing congregations at

the height of the COVID-19 infection period sevgrgopardized the health of the people

13



congregating at Timbuktu as well as people whorditicongregate at Timbuktu but who may
have been infected by a person who did. Furthezpidecatur acted to penalize Timbuktu not
only to protect the health and safety of its residebut also for the benefit of other bars and
restaurants who abided by Section 37 and Exec@der 2020-67. A 30-day suspension of a
liquor license is a less severe penalty when coetparnth the amount of time other Decatur
businesses were closed because of the COVID-1%®pand For these reasons, Decatur’'s 30-day
suspension of Timbuktu’s liquor license is not aneasonable or arbitrary exercise of Decatur’s

regulatory responsibility.

IT IS HEREBY ORDERED:

For the reasons stated herein, the decision of Obeatur Local Liquor Commission is

AFFIRMED.

14



ENTERED before the lllinois Liquor Control Commissiat Chicago, lllinois on August 18, 2021.

vy

Cynthia Berg, Chairman

U —_

Melody Spann Cooper, Commissioner

Julieta LaMalfa, Commissioner

Lo,

Thomas Gibbons, Commissioner

e A

Steven Powell, Commissioner

/

Donald O’Connell, Commissioner

Patricia Pulido Sanchez, Commissioner
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THIS IS A FINAL ORDER

Pursuant to 235 ILCS 5/7-10 of the lllinois Liguoontrol Act, a Petition for Rehearing may be
filed with this Commission within twenty (20) dafrem the service of this Order. The date of
mailing is deemed to be the date of service. dffgharties wish to pursue an Administrative Review
action in the Circuit Court, the Petition for Retirg must be filed within twenty (20) days after

service of this Order as such Petition is a judsdnal prerequisite to the Administrative Review.

16



STATE OF ILLINOIS )
COUNTY OF COOK ) 20 APP 20

UNDER PENALTY OF PERJURY, as provided by law, secti-109 of the Illinois Code of Civil
Procedure, the undersigned certifies that | caaseees of the foregoing ORDER to be e-mailed

by agreement of the parties prior to 5:00 p.m.henfollowing date: October 22, 2021.

/sl Richard Haymaker

Richard Haymaker

Variety Liquors Inc.
c/o Tom DeVore, esq.
tom@silverlakelaw.com

Local Liguor Commissioner for Decatur, Illinois
c/o Amy Waks, esq.
awaks@decaturil.gov
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